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No. 75-6119 


THE TITLE GUARANTEE COMPANY, a Subsidiary of 
PIONEER NATIONAL TITLE INSURANCE COMPANY, a 
Subsidiary of TITLE INSURANCE AND TRUST COMPANY, 

a Subsidiary of THE TI CORPORATION (OF CALIFORNIA), 


Plaintiff-Appellee, 


Vv 
NATIONAL LABOR RELATIONS BOARD, 


Sefendant-Appellant. 


On Appeal from an Order of the United States 
Court for the Southern Distri:. of New York. 


BRIEF OF THE CHAMBER OF COMMERCE OF THE 
UNITED STATES OF AMERICA AS AMICUS IN 
SUPPORT OF PLAINTIFF-APPELLEE 


INTEREST OF THE AMICUS cuRIAEL/ 


The Chamber of Commerce of the United States of 


America is a federation consisting of a membership of over 


—_—- i on 


1/ The Employer has consented to the filing of this brief. 
The amicus is authorized by Abigail Cooley, Assistant 
General Counsel for Special Litigation, to state that the 
NLRB and the General Counsel have no objections to the 
filing of this brief. 


three thousand seven hundred (3,700) state and local chambers 
of commerce and professional and trade associations, a direct 
business membership in excess of fifty-two thousand (52,000) 


and an underlying membership of approximately five million 


(5,000,000) business firms and individuals. It is the largest 


association of business and professional organizations in the 


United States. - 


The Chamber regularly represents the interests of 
its member-employers in important labor relations matters 
vitally affecting those interests. Such representation con- 
stitutes a significant aspect of the Chamber's functions. 
Accordingly, the Chamber has sought to advance those interests 


in a wide spectrum of labor relations litigation before the 


2/ 


Supreme Court «id tnis Court.= 


The specific issues presented here are (1) whether 
certain materials relating to unfair labor practice charges 


against the Employer are subject to disclosure pursuant to the 


2/ E.g., N.L.R.B. v. Sears, Roebuck and Co., 423. U.S. Bi 
71878) Re eT Board Ws Bannereract 415 U. : § 
Connell Construction Company, Inc. Plumbers vend Steam- 


fitters Local Union No. 100, 42 L aT h657: Boy's Markets v. 


Retail Clerks Union, 398 U. S. 235 (1970); ak Porter to “Cor 


v. N.L.R.B., 397 U.S. 99 (1970); Kent Corp. v. N.L.R.B. 
(CAS, No. 7A- 1710 pending) ; Super. Tire Engineering Co., et 


al. v. McCorkle, et al., 416 U.S. 115 (1975); Persons 


Pharmacy, t/a NRTA-AARP it oral | B.L.R.B.. (CA2, “1975 No. 
74-1651, 89 LRRM 2879); A Automobile Club of | Missouri ve 
N.L.R.B., CADC 84 LRRM 2423; Kessler v. E.E.0.C., 468 F.2d 


(CAS, 1973). 


terms of the Freedom of Information Act (FOIA) and (2) whether 
the administrative evidentiary hearing should be restrained 
pending disclosure of the requested material. Specifically, 
the material requested includes "copies of all written state- 
ments, signed or unsigned, contained in the Board's case file. 
and procured during che investigation of the unfair labor 


practice charges. 


These issues are of particular concern to the aamber's 
members who are frequently parties before the Labor Board's 
General Cousel in his administrative evidentiary hearings. 
Moreover, the decision of the court below requiring the 
General Counsel to disclose the material requested comports 
with the letter as well as the sound policy underpinning 
the FOIA and benefits not only employers, but all other groups 


who appear as defendants before the General Counsel in his 


evidentiary hearing. Because it has participated as an amicus 


in N.L.R.B. v. Sea.s, Roebuck and Co., supra, Kent Corporation 

v. N.L.R.B., supra, and Automobile Club of Missouri v. N.L.R.B., 

supra, involving related FOIA issues, and because proper 

resolution of the issueshere is of vital concern to its members, 
r believes it appropriate to present its views to 


‘his Court in support of the decision below. 


PROSECUTORIAL ROLE OF THE NATIONAL LABOR 
RELATIONS Boar D'S GENERAL COUNSEL AND 
FUNCTI OF THE WATER AL INVOLVED 1 
(ONSTRATE TH AT THIS MATERIAL IS SUBJECT 
LOSURE UNDER THE FREEDOM OF INFORMATION J 


The Objectives of the Freedom of 
Information Act. 


The FOIA represents Congress' broad attempt to 
permit access to information heretofore unnecessarily concealed 
from public view and reflects Congressional concern that 
public must have a judicially <« eright to obtain 
information from recalcitrant government officials. The 
was a reaction to the history surrounding Section 3 of the 
Administrative Procedure Act, 5 u.S.C. §1002, which, contrary 
to the intent of its sponsors, came to be reyarded as a statute 
encorsing siomaniac secrecy rather than disclosure. Unlil.e 
the APA, the FOIA eliminates the "properly and directly concern:.4" 


test for access to information and instead provides that official 


information shall be disclosed "to the public’, "for public 


inspection". Furthermore, the agency attempting to withhold 
information bears the burden in an expeditious district court 


hearing to establish that the requested material is expré 


. 3/ : . 
exempt from disclosure.—' It 1s now beyond dispute that the 


FOIA must be construed to make available the maximum information 


reasonably considered to be embraced within the ambit of that 


" x 


f 
*~ ne =a A : : E : 
het, 2! In short, "as the Act is structured, virtually every 


document generated by an agency is available to the public in 


one form or another unless it falls within one of the Act s 
nine exemptions." N.L.R.B. v. Sears, Roebuck and Co., 421 U.S. 


at page 136. 


Furthermore, private parties, such as the Employer 
here, embroiled in litigation before an agency enjoy a status 
under the FOIA equal to that of the general public. Thus, 
the Senate manifested a direct concern for parties involved 


in controversies with an agency. Et. said: 


requiring the agencies to keep a current 
index of their orders, opinions, etc. is 
necessary to afford the private citizen the 
essential information to enable him to deal 
effectively and knowledgeably with the 
Federal agencies. This change will prevent 
a_citizen_ “from losing a _ controversy rsy with an 
agency ncy because of some obscure and hidden 
order or opinion which the agency knows 
about but has been unavailable to the citizen 
simply because he had no way in which to 
discover it..." (S. Rep. No. 813 at Pes 


3/ Environmental Protection Agency Vv. Mink, 410 U.S. 73 (1973), 


S. Rep. No. 813, 89th Cong., 1st Sess. 9, 10 (1965). 


wr 


4/ Sterling Drug, Inc. v. ¥.7.C., 420 — 698 (CA DC, 1971); 


—' Hawkes v. T.R-S., 467 F.2d 767 (CA 6, 1972); Davis, The 


:s 
Information Act: A Preliminary Analysis, 34 U. Chi. L. 
Rev. 7ol (1961). 


"Information sought by plaintiffs 

Government is likely to be a : 

commodity and...delays...may Ss 
substantive damage to plaintiff's case. 

In some circumstances, such foot-dragging 
in the courts can render the information 
totally useless, if and when it is ever 
made available by the Federal bureaucracy." 
(H.R. No. 92-1419, 92nd Cong., 2nd Sess. 


2 A972}. 3 


It is apparent that Congress quite clearly foresaw and intended 


that the FOIA would be appliedto the benefit of parties engaged 


3/ 


in litigation before an agency.— 


The Material Requested Does Not Fall 
Within Exemptions 5 or 7. 


Exemption 5. 


The Labor Board's General Counsel seeks to foreclose 


pre-trial disclosure of the material re queste 


F. Supp. 
LRRM 2: “9378 (D. kan., 1975), where the Court observ 

'The [NLRB] cannot seriously contend...that 
plaintiff here, simply because it is engaged 
in litigation before the Board, is relegated 
to a lesser status than general members of the 
public who may seek information pursuant to 
the [FOLA]<" 


that this materia) is immune from such disclosure under 


Exemption 5. In urging this position, the General Counsel 
asserts that the scope of this exemption is parallel to that 


of exceptions to civil discovery, relies upon Hickman v. Taylor, 


329 U.S. 495 (1947), for the proposition that the material 


requested here would be immune as work product from civil 


discovery, and argues that this material is therefore insulated 


man is misplaced, 


by Exemption 5. However, his reliance upon Hic 
since an analysis of that case demonstrates that its principles 
apply only to a party who, unlike the General Counsel, sub- 
scribes fully to the discovery-deposition mechanism. The General 
Counsel who persistently rejects the civil discovery rules 


should not be permitted in an FOIA action to successfully resist 


os ° 


disclosure by relying on the work-product exception to these rules. 


Hickman arose following the sinking of a tugboat, 
the John M. Taylor. The case involved a suit against the 
owners of the tugboat, brought under the Jones Act, by the 
administrator of a drowned crewman. Plaintiff Hickman served 
39 interrogatories upon the tug's owners. All of these were 
answered except one which requested inter alia exact copies 
of all written statements taken from crew members. The 
district court ordered that this material be produced, but 


the Court of Appeals for the Third Circuit reversed. 


Supreme Cou 


deposition-discovery me 
Rules 26 to 37 is one 
t innovations of the Fe 
rocedure. Under the pri 
toltes a practice, the pre-trial functions 
notice-giving, issue-formulation and fact- 
revelation were peri formed primarily and 
inadequately by the pleadings. Inquiry into 
the issues and the facts before trial was 
narrowly confined and was often cumberso! 
in method. The new rules, however, rest 
the pleadings to the — of general notic 
giving and invest the position-discovery 
process with a Sitay wake ta tha ereoten tin 
for trial. The various instruments of 
discovery now serve (1) as a device, along 
with the pre-trial hearing under Rule 16, 
to narrow and clarify the basic issues between 
the parties, and (2) as a device for ascertaining 
the facts, or information as to the existence 
or whereabouts of facts, relative to those 
issues. Thus civil trials in the federal courts 
no longer need be carried on in the dark. The 
way is now clear, consistent with recognized 
privileges, for the parties to obtain the fullest 
possible knowledge of the issues and facts 
before trial." (footnotes omitted) 329 U.S 
at 500-501. (emphasis added) 


an 


The Hickman court then stated and considered the issues 


of the case within the context of its endorsement for the 


deposition-discovery rules. It said: 


"The deposition-discovery rules create 
integrated procedural devises. And the 
basic question at stake is whether 
those devises may be used to inquire 
materials collected by an adverse part 


counsel in the course of preparation for 

possible litigation." 329 U.S. at page 505. 

After stating this issue, the Court recognized that 
an attorney's work-product enjoys a qualified immunity from 
discovery. Thus, the Hickman court held that the written 
statements there requested were immune from discovery absent 
a showing of necessity by the parties seeking disclosure. 


392 U.S. at pages 510-511. 


In reaching this conclusion, the Hickman court 
emphasized that searching interrogator ies had been directed 
to the defendants and that broad discovery had already occurred. 
Indeed, the defendants answers to the the interrogatories 
would necessarily have provided the plaintiff with all pertin- 
ent information gleaned by the defendants' attorney through 


7/ 


his interviews with his witnesses. 399. U.S. at 508-509 .— 


_7/ The Hickman Sot distinguished between the tangible 
documents a party has assembled and the facts that he has 
learned from those documents. Only the documents them- 
selves enjoy even a limited immunity. In the Court's 
words: 


"A party clearly cannot refuse to answer 
interrogatories on the grounds that the 
information sought is solely within the 
knowledge ot his attorney." 329 U.S. at 
504. 


This distinction has carried over into Rule 26(b) (3) FRCP 
and courts have consistently held that the work-product 
concept does not insulate from pre-trial discovery by 
interrogatories or by deposition the facts hat a party's 
attorney has learned, or the persons from whom he has 


learned those facts. (See cases collected in Wright and 
Miller, Federal Practice and Procedure, Civil Section 2023, 


page 194, footnote 16.) 


«9 


context 


14 


scovery, that the Hickman court accord 
immunity t attorney's work product. This immunity was 
given to and only to those who otherwise subscribe to 
the discovery-deposition rules. A party, such as the Labor 

s General Counsel, who intransigently opposes all pre- 
trial discovery should not be permitted successfully to claim 


a benefit from an exception to that disclosure mechanism in 


F , 8 oe : : : " 
an FOIA sekitnn That is, since the Board's General Counsel 


continues to reject any mechanism whereby the parties may 
obtain the "fullest possible knowledge of the issues and 

facts before trial}' and instead,continues to require 

embroiled in litigation before him to proceed in the 

qualified work-product immunity, insofar as tangible documents 
are concerned, simply does not apply to accord him any benefit 
in an FOIA action. If the General Counsel, while opposing e 
trial depositions or interrogatories designed to acquaint a 
defendant with the issues and facts he mus Le € is also en- 


titled to raise Hickman in an FOIA action to shield pre-trial 


1 ain Industries v._N.L.R. ‘> 38L F. Supp. 187, is but 
of a long list of cases where the General Counsel 

efused to submit to pre-trial discovery and to supply an 
employer-defendant with a list of persons contacted durin; 
an investigation of an unfair labor practice charge so that 
depositions could be taken. In addition, see Section 102. 
102.118 of the Board's Rules and Regulations as amended 
February, 1975. 


the General Counsel, as prosecutor, 


a trial against this defendant, inas- 
much as 


can pick and choose the witnesses he 


calls and the 


l 


The upshot is that whether or not the work-product 
exception to discovery relating to tangible documents could 
apply to the material requested under the FOIA if the 
General Counsel fully subscribed to the deposition-discovery 


mechanism, this exception does not exist for him as long as he 


continues his present policy of rejecting the rules of pre-trial 


discovery. If the General Counsel wishes to succe assfully assert 


be observed that under Section 3(d) of the Labor 

u:S.C. $1536) ,. tte General Counsel is conferrec 
with "...final authority on behalf of the Board, in 
respect to the investigation of charges and the issuance 
of complaint under Section 10, and in respect to the 
prosecution of such complaints before the Board,..." 


(emphasis Supplied) (Hourihan is JN. a % a, BOL eae E87 
(CA DC, 1953), cert. den. 345 U.S. 350; Vaca _v. Sipes, 
386 U.S. 182 (1967).) The eda: Counsel" s complaints 
are generally but skeleton documents, providing little 
if any notice or information to the defendant of the 
facts that he must meet in the upcoming trial. The 
General Counsel as prosecutor can select for testimony 
only witnesses who support him, even where he has facts 
in his file that may support the defendant's position. 


Thus, unless the defendant--the Employer here--is able to 
engage in some form of pre-trial discovery, facts in the 
General Counsel's possession which may support the defen- 
dant's legal position in a trial may forever remain 
undisclosed to him. ‘} FOL: combat this 
administrative secrecy. S. Rep. No. 813 at 7 referred to 
above.) 


exception to discc 
first embrace 
permit disclosure by interrogatories or 


evant facts in his possession and of 


has learned these 


in addition, and independently, 
requested here is in ted by Exemption 5 because it 
does not consist of inter-agency or intra-agency memoranda 
torney in contemplation of 
theory of the 
litigation strategy. On the contrary, 
here consists of factual reports secured by the General Counsel 


»f his investigation of an unfair labor practice 


10/ In view of the recognized responsibilities of government 
~ lawyers, it is both astonishing and dismaying that the 

General Counsel continues to pursue a policy of absolute 

secrecy. Thus, the Supreme Court has stated in Berger 


> 


v. United States, 295 U.S. 78, 88 (1935): 

"The United States attorney is the repre- 
sentative of not an ordinary party to a 
controversy, but of a sovereignty whose 
obligation to govern impartially is as 
compelling as its obligation to govern 
at all; and whose interests, therefore, 
in a criminal prosecution is not that it 
shall win a case, but that justice shall 
be done." 


It is submitted that this statement is fully applicable 
government counsel in civil or administrative cases and 
a defendant in an administrative trial is entitled 

-trial disclosure of the relevant facts of the case 


favorable to the government and facts favorable 


, 


charge and accordingly this material is not insulated from 


1 > 


disclosure by Exemption 5. EPA v. Mink, 410 U.S. at pages 


87-93. In the Mink court's words: 


"{virtually] all of the courts that have thus 
far applied Exemption 5 have recognized that 
it requires different treatment for materials 
reflecting deliberative or policy-making 

processes on the one hand, and purely factual, 


investigative matters on the other.” 410 U.S. at p. 89. 


Just as did the Mink court, the Congressional 


commentaries encompassing Exemption 5 also establish a distinc- 
tion between deliberative and factual memoranda and show that 
the information requested here is not within the perimeters 


£ 


of that exemption. Thus, Congress envisioned this exemption 


losing disclosure only of memoranda reflecting the 


frank discussion of legal or policy matters..." It 


"Tt was pointed out in the comments of many of 
the agencies that it would be impossible to have 
any frank discussion of legal or policy matters 
in writing if all such writings were to be 
subject to public scrutiny. It was argued, and 
with merit, that efficiency of Government would 
be greatly hampered if, with respect to legal 
and policy matters, all Government agencies 
were prematurely forced to ‘operate in a fishbow}!.' 
The committee is convinced of the merits of th 
general proposition, but it has attemted to 
delimit the exception as narrowly as consistent 
with efficient Government operation." S. Rep. 
813, 89th Cong., lst Sess. (1965). See also H.R. 


Rep. No. 1497 at 10. 11/ 


11/ In hearing on Senate 1160 which ultimately became the 


(continued) 


In addition to the foregoing 


the Supreme Court' 


decision in N.L.R.B. v. sars, Roebuck and Co., supra, 


provides cogent support for the position that the material 
sought here should be disclosed. Thus, while Sears held that 
General Counsel's memoranda directing the filing of a complaint 
were within Exemption 5, the Court didso reluctantly and only 
Lecause these memoranda "will inexorably contain the General 
Counsel's theory of the case and may communicate to the Regional 
Director some litigation strategy or settlement advice...and 
fall squarely within Exemption 5's protection of an attorney's 
work-product."" 421 U.S. at 159-160. In Sears the memoranda 
consisted of intra-agency documents from one branch of the 
General Counsel, the advice branch (the decision maker), to 
another, the Regional Director (the prosecutor), and for this 
reason was insulated from disclosure by Exemption 5 as 


attorney work-product. 


1l/ (continued) 


FOIA, it was stated that "inter-agency or intra-agency 
memorandums or letters dealing solely with matters of 

law and policy" would be immune from disclosure. Hearings 
on SS: 1160, §. 1336, S. 1758, and S. 1879 before the 
Subcommittee on Administrative Practice and Procedure of 
the Senate Committee on the Judiciary, 89th Cong., 2nd 
Sess. (1965). Reinforcing the distinction between 
documents reflecting policy deliberations and those 
containing factual material, the accompanying Senate 
Report stated that: 


"LaJll factual material in Government records 
[was] to be made available to the public." 
S. Rep. No. 1219, 88th Cong. 2nd Sess. 7 (19645. 


she 


Statements, such as those requested here, stand on 
an entirely different footing. These statements are not 
intra-agency memoranda, do not contain the prosecutor's theory 
of the case and do not reflect any litigation strategy or 
advice. Rather, these statements contain factual recitals 
which may provide support for the contentions of a party engaged 
as a defendant in litigation against the General Counsel. 
While the FOIA has, to be sure, eliminated the "properly and 


directly concerned" test, nonetheless it is the value of the 
Material requested here to a party a, .earing as a defendant 
before the General Counsel that mandates disclosure under the 
principles of the FOIA, especially since the General Counsel 


has persisted in opposing all pre-trial discovery. A contrary 


construction of the FOIA, one permitting the material requested 


to be withheld, will result in defendants litigating against 


the General Counsel being subjectedin the future--as they are 
at present--to the General Counsel's ardor for the trial by 


surprise and ambush. 


b. Exemption 7. 


Exemption 7, as amended and construed by Sears, 
reflects a Congressional will to delimit the application of 
that exemptio. to agency records so that it would apply only 


to the extent that "the produccion of such records would 


interfere with enforcement proceedings, deprive a person of a 
right to a fair trial or impartial adjudication, constitute 
{[an]...unwarranted invasion of personal privacy, disclose the 


identity of an informer, or disclose investi tive techniques." 


e 
Sears, 164-165, £2/ The amendment mandates that the Government 


" and does 


"specify some harm in order to claim the exemption 
not “afford...all law enforcement matters a blanket exemption" 
120 Cong. Rec. H 10868 (daily ed. Nov. 20, 1974). 

ment was viewed as narrowing the body of material which could 
be withheld. 120 Cong. Rec. S 93312 (daily ed. May 30, 1974). 
Material cannot be exempt merely because it can be categorized 
as an investigative file compiled for law enforcement purposes. 
120 Cong. Rec. S 9329, 9330. If the governmental agency 
seeking to foreclose disclosure fails in its burden to prove 
(5 U.S.C. §552(a) (4) (B)) that any of the specific ‘\arms 


enumerated by the amendment exist, the "Seneral philosophy of 
% pit) 


full agency disclosure" must prevail. N.L.R.B. v. Sears, 


Roebuck and Co., supra, at 136. 


12/ "(7) investigatory records compiled for law 
enforcement purposes, but only to the extent 
that the production of such records would 
(A) interfere with enfor.ement proceedings, 
‘'B) deprive a person of a right to a fair 

cial or an impartial adjudication, (C) con- 
stitute an unwarranted invasion of } *rsonal 
privacy, (D) disclose the identity cof a 
confidential source and, in the case of a 
record compiled by a criminal law entorcement 
authority in the course of a criminal 


(continued) 


It is apparent that the General Counsel has not 
demonstrated that amended Exemption 7 precludes disclosure of 
the material requested in this case. To be sure, he has 
asserted that disclosure of this material will interfere with 
enforcement proceedings by cutting off information from persons 
who will be reluctant to cooperate in investigations, due to a 
fear of retaliation if their names or the facts they supply are 
revealed. However, the General Counsel's forebodings are not 

} 4 } 


a substitute for the proof required by the amended Act, and he 


has not carried his proof burden in this case. 


Moreover, even the General Counsel's assertion does > 
not withstand examination. For example, an employee furnishin; 
a statement to the General Counsel during an investigation of 
an unfair labor practice charge has a reasonable expectancy 
that he will be called upon to testify at a public hearing in 
the presence of his employer. Therefore, it can make little 
1226 Pt be £ . ss ta ee . — £ a toa nr rr A 
difference to him, insofar as fear ot reprisal is concerned, 
12/ (continued) 
investigation, or by an agency conducting a 
lawful national security intelligence 
investigation, confidential information 
furnished only by the confidential source, 
(E) disclose investigative techniques and 
procedures, or (F) endanger the life or 
physical safety of law enforcement personnel..." 
J a] ' *. * . i 
The Supreme Court's Sears decision did not reach the 
perimeters of Amended Exe i 7 and this Court may, 
accordingly, construe its scope. 
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whether his name and the facts that he has supplied 
General Counsel are revealed to his employer before 
time of trial. 


whether his identit i lisclose fore the beginning 


Furthermore, an employee is fully protected by 
Sections 8(a)(1), (3) and (4) of the National Labor Reiations 
Act,whether retaliation occurs prior to or following a trial. 


The Supreme Court has held that Section 8(a)(4) fully protects 


employees who furnish information to the General Counsel while 


he is investigating--prior to the inception of the trial--an 


unfair labor practice charge. -L.R.B. v. Scrivener, 405 U.S. 


pee (1972) .43/ Unless the General Counsel has decided that 


the safeguards of Section 8(a)(4) are nugatory, he ‘ntust 
reasonably believe that an employee's cooperation during an 
investigation can be secured, if the employee is apprised of 
the protection granted to him by that statutory section--even 
where the employee knows that his name and the facts that he 
supplies will be disclosed to his employer before 


against his employer begins. 


13/ Union members are similarly protecte ed from rate ret eect 
tion if they participate in the General Counsel's inve 
igative procedures. NL mS Ae socueer ist. Union of 
cica and “its Loc 


22 (ok etter: te. S51 “U.S. G18. 


It follows that pre-trial disclosure of the mater?:1 
requested here reasonably cannot be even assumed to frustr 
public cooperation during the investigation of unfair labor 
practice charges. Accordingly, contrary to the General Counsel's 


assertion, such disclosure cannot be said to interfere with 


4/ 


‘i 1 
enforcement proceedings .— 


In short, the General Counsel has 
not and cannot demonstrate that disclosure of the information 
requested here is precluded by Exemption 7(A). Conversely, 
disclosure of this information before the beginning of the 
administrative trial will enable the employer-defendant to 
obtain the fullest possible knowledge of the issues and facts 
that he must confront in the trial and to litigate knowledgably 
with the General Counsel. It is precisely this right that was 
intended to be secured by the FOIA. See N.L.R.B. v. Schill 


Steel Products, Inc., 408 F.2d 803, 805 (CA 5, 1969). 


It is also apparent that neither Exemptions 7(C) 
nor 7(D) support the General Counsel's determination to 
conduct his trials by surprise. Exemption 7(C) has been 


restricted to encompass matters which are commonly considered 


In addition, the General Counsel reasonably cannot claim 
that his ability to secure the facts necessary to bring a 
complaint in this case will be impeded by disclosure of 
the information requested, since the General Counsel has 
already secured facts that in his judgment are sufficient 
to warrant a complaint and trial against this Employer. 
See N.L.R.B. v. Hardeman Garment Corporation, et al,, 
eas 8 C-75- Nov 


Lenn... Noe, Gei 


75-148 (November 25, L975). 


to be private (Ackerley v. Ley, 420 F.2d : CA DC, 

medical records; Wine Hobby U.S.A. v. I.R.S., 502 F.2d 133 
(CA 3, 1974), family status; Rural Housing Alliance v. U.S. 
Department of Agriculture, 498 F.2d 73 (CA DC, 1974), marital 
status, medical conditions, legitimacy of children). It is 
unlikely that these personal matters will appear in the 


material requested here. In any event, there has been no 


showing by the Board's General Counsel that matters of a 


personal nature are contained in material sought by the 
Employer and accordingly any reliance upon Exemption 7(C) in 


this case is misplaced. 


Furthermore, the material sought by the employer 
here does not fall within Exemption 7(D). As stated, persons 
supplying information to the General Counsel during his inves- 
tigation reasonably believe that they will be summoned to 
testify at a public hearing. Consequently, it is unreasonable 
to infer that they provide this information with an under- 


standing of "confidentiality" or with an understanding that 


their identity will be protected. +2/ 


15/ The conference report accompanying the final version of 
the bill which created Exemption 7(D) states that the 
term "confidential source" was utilized "to make clear 
that the identity of a person...may be protected if the 
person provided information under an express assurance 
of confidentiality or in circumstances from which such an 
assurance could be reasonably inferred."' S. Rep. No. 93-1200, 
93rd Cong., 2nd Sess. 13 (1974). Inasmuch as persons 


(continued) 


The Court Below Properly Enjoined the 
Administrative Hearing Until the Material 
Requested Is Disclosed. 


It cannot be seriously contended that the cou~t below 
lacked jurisdiction to enjoin the General Counsel from conduct- 
ing the administrative hearing until he furnished the information 


requested by the employer. Renegotiation Board v. Bannercraft, 


415 U.S. 1, 20 (1974); F.T.C. v. Dean Foods Co, et al., 384 


U.S. 597, 603-604, 608 (1965); Scripps-Howard Radio, Inc. v. 


FCC.) JEG U.S. By 9, 1S, .2e. CU9Se7: 


Moreover, due to the General Counsel's administrative 
scheme, the court below properly exercised its discretion by 
restraining the General Counsel from continuing his administra- 
tive proceedings until he supplied the requested material. 
Thus, a party, forced to litigate in a formal proceeding against 
the General Counsel, has but a single evidentiary hearing in 
which to introduce facts that may support his position. It 
follows that only if armed with information, such as that 


requested here, prior to the beginning of that hearing, will he 


Le 


15/ (continued) 


providing information to the General Counsel during his 
investigation of unfair labor practice charges may 
expect to be called as witnesses in a public hearing, it 
cannot be said that they have provided information under 
circumstances from which an assurance of confidentiality 
could be reasonably inferred See 

U.S. BG. ‘Cal: Ne. 7o-ABZS, 


be able to litigate knowledgably and effective 

adversary, the General Counsel. As stated, 

enacted to enable persons, including those engaged in litiga- 

tion against governmental agencies, to deal effectively with 
rn 


those agencies. See S. Rep. No. 813, 89th Cong., lst Sess. 


7 (1965). 


Accordingly, as the court below observed, the nature 
of the General Counsel's administrative scheme is such that a 
defendant will be irreparably harmed if he is required to 
litigate without first being furnished information that will 
enable him to obtain the fullest possible knowledge of the 


issues and relevant facts. 


The General Counsel's administrative process i 
its face, unlike that of the Renegotiation Board in Bannercraft, 
supra. In discussing the inability of a party before that Board 
to demonstrate irreparable harm sufficient to warrant a prelim- 
inary injunction, the Supreme Court stated that under the 
procedure of the Renegotiation Board, a litigant may institute 
a de novo proceeding in the Court Claims when the renegotia- 
tion process is at an end. This proceeding is unfettered by 
any prejudice from the agency proceeding and free from any 
claim that the Renegotiation Board's determination is supported 


by substantial evidence. Significantly, the Supreme Court 
¢ J 


observed that the usual rights of discovery are available to 


ee ee ee 
SS = 


an individual before the Court of Claims and the parties are 
not bound by a prior determination made at any level of the 
Renegotiation Board structure. 415 U.S. at 23. Unlike the 
Renegotiation Board's process, a litigant appearing as a 
efendant before the General Counsel has only one opportunity-- 
the administrative hearing--to appear on the record. He has 
no opportunity to institute a de novo proceeding in any court 
and no opportunity to utilize his rights of discovery before 
any court. Accordingly, unlike a party before the Renegotiation 
Board, a party engaged in litigation agezinst the General 
Counsel will suffer irreparable harm if he is unable to obtain 
information of the issues and facts relevant to his case before 


the administrative hearing begins. 


Further, the failure of the Court of Appeals in 
Sears, Roebuck and Co. v. N.L.R.B. (473 F.2d 91, CA DC, 1972) 
to restrain the General Counsel from continuing with his 
administrative hearing until information requested by Sears 
was furnished does not foreclose the grant of an injunction 
in this case. Sears, the party seeking the information--the 
General Counsel's advice and appeal memoranda--had brought 
the unfair labor practice charge and had furnished to the 
General Counsel facts sufficient to warrant issuance of 
complaint. The General Counsel was prosecuting the case 


seeking inter alia to sustain Sears’ position. Sears' position 


= %%. 


was somewhat analogous to that of a co-plaintiff with 

General Counsel. Unlike Sears, the employer here is the defen- 
dant against the General Counsel; the information it requests 
will enable it to knowledgably litigate against the General 
Counsel. However, this information will be useful for this 
purpose only if it is received before the evidentiary hearing 
commences. Accordingly, unlike Sears, the Employer here has 


demonstrated that it will be irreparably harmed unless this 


hearing is enjoined until the information requested is furnished. 


CONCLUSI 


For all of the foregoing reasons and those stated 
by the Employer, the amicus requests that the order below be 


affirmed. 
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